Copyright and the 
Public Interest 


By Luther H. Evans 

Thirteenth of the 
R. R. Bowker Memorial Lectures 




NEW YORK 

THE NEW YORK PUBLIC LIBRARY 
1949 



MAY 3 ’49 


THE RICHARD ROGERS BQWKER 
Memorial Lectures have been established at 
The New York Public Library as an aid and 
stimulus to the study of book publishing in 
the United States and the problems common to 
authors, publishers, librarians, readers, all 
makers and users of books. 

THE LECTURES 

1. A Publisher’s Random Notes, 1880-1935. 
Frederick A. Stokes. 1935 

2. Publishing Since 1900. Alfred Harcourt. 
1937 

3. Textbooks Are Not Absolutely Dead 
Things. Frederick S. Crofts. 1938 

4. Subscription Books. F. E. Compton. 1939 

5. Some Aspects of the Economics of 
Authorship. Elmer Davis. 1940 

6. Literature for Sale. Ann Watkins. 1941 

7 . The Technical Book Publisher in War¬ 
times. James S. Thompson. 1942 

8. The History and Technique of Map Mak¬ 
ing. Helmuth Bay. 1943 

9. The University of Every Man. Joseph A. 
Brandt. 1944 

10. Books in Search of Children. Louise Sea¬ 
man Bechtel. 1946 

11. Book-Clubs. Dorothy Canfield Fisher. 1947 

12. Editors Today. Ken McCormick. 1948 

13. Copyright and the Public Interest. 
Luther H. Evans. 1949 



COPYRIGHT AND THE 
PUBLIC INTEREST 
By Luther H. Evans 

Copyright has a closer connection to today’s 
world struggle than may be apparent at first to 
some who have not had occasion to consider the 
wider implications of the subject or may have 
been engrossed in the detailed problems of par¬ 
ticular industries or interests. 

The crisis faced by the nations and peoples of 
the world is as yet unresolved. In part an after- 
math of a great war, that crisis also arises from 
the regrouping and play of deeper forces — 
economic, military, intellectual. Such forces are 
closely interrelated: economic disorganization 
fosters the growth of ideas of social structure 
which a higher level of production discourages. 
Military strength may be a powerful support to 
particular systems of thought and social organiza¬ 
tion, while political doctrine and personal con¬ 
viction may be as important military weapons 
as any others that science has invented. 

Whether all will agree that the battles of the 
mind are the major engagements in today’s world 
struggle, few will contend, I think, that they 
are of a lesser order of importance. My personal 
view is that history will record they were crucial; 
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upon their outcome the internal organization of 
our society and the external relations of the na¬ 
tions primarily depend. 

The battle of ideas may assume the form 
of written words, pictures, sounds or combina¬ 
tions of these. Whatever the form, the essential 
problems revolve around those of original 
creation and production on the one hand and 
of effective distribution on the other. Each 
aspect is essential to the other. Neither can be 
long considered without questions being raised 
as to the nature of the rights of the creator and 
the length to which the state should go in ex¬ 
tending its protection to all subsequent forms of 
reproduction of the original creation which in 
the English-speaking world are grouped under 
the name of “copyright.” 

Misled in some measure by the numerous 
technically complicated details of the subject, 
many persons may have overlooked the fact that 
determination of sound copyright policies raises, 
alike in the domestic and the foreign field, the 
fundamental issues of our day: preservation of 
personal initiative with greater equality of op¬ 
portunity; avoidance of the evils of monopoly 
with a minimum of state control; freedom and 
integrity of thought, speech, and communication 
reconciled to media of mass communication. 
Copyright properly understood and wisely 
handled may be at the same time a powerful 
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stimulus to creation and the means of opening 
the channels of dissemination of thought, infor¬ 
mation and debate. Misunderstood, and with its 
true purposes lost sight of, copyright can be¬ 
come a limitation on creation and a barrier to 
free interchange and expression. Like many other 
products of man’s genius in the realms both of 
science and of law, it has a capacity for good 
or evil depending on his understanding and the 
use he makes of it. 

I propose to speak to you briefly on son* of 
these matters, not as a technician, expert in 
refinement or the legal applications of particular 
language, but rather as one who as teacher, 
author, librarian and delegate to copyright con¬ 
ferences has had occasion both to give considera¬ 
tion to these problems in a broad sense and to 
make policy recommendations. Indeed, there 
may be some positive advantages in this ap¬ 
proach which both limited experience in some 
phases of the subject and lack of direct involve¬ 
ment in others may permit me to bring to a fresh 
consideration of the subject. At many of these 
copyright discussions I have been impressed by 
two attitudes: one has been a tendency to 
approach concrete problems in the light of a 
fixed idea or a predetermined goal, sometimes at 
least partly emotional in nature; the other a 
readiness to discuss issues and principles solely 
with a view to their pragmatic effects upon 
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specific interests or even of particular contractual 
arrangements or pending negotiations. Neither 
approach has been particularly conducive to 
progress in domestic legislation or international 
relations. Without doubt testimony as to the 
practical effect of any proposal should be given 
before those who must weigh the evidence, and 
those with intimate firsthand knowledge of par¬ 
ticular situations are best equipped to give 
such testimony. The balancing of conflicting in¬ 
terests and the weighing of such testimony 
should be done by others with a broader per¬ 
spective and in a spirit which makes the public 
interest the paramount test. 

Before giving consideration to certain situa¬ 
tions which are of particular interest at the 
present time, let us look for a moment at the 
basic concepts underlying all copyright and in 
particular our United States copyright law. In 
later applying these principles to concrete situa¬ 
tions I may refrain from expressing a final per¬ 
sonal judgment as to the proper ultimate solu¬ 
tion of each. This may be due more to a desire 
to emphasize the primary need of proper analysis 
and formulation of all such problems and the 
probable effects of the solutions proposed than 
to any inclination to maintain a position of 
personal neutrality in these urgent matters. 

The diversity of juristic concepts as to the 
true basis of copyright has impressed many 
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students of the subject. This has complicated 
efforts at agreement on definition and statements 
of principle not only in the international field 
but has also retarded the solution of pressing 
practical problems of detail in the domestic law 
of various countries. Adherents to the view that 
the right of an author to control, even after 
publication, the copying or reproduction in 
any form of the creation of his intellect is a 
property right essentially identical to that in 
a physical object moulded by an artisan with 
his hands or to a crop taken by a farmer from 
his soil, find it difficult to reconcile themselves 
to the thinking of those who assert copyright to 
be a privilege granted by the state for a limited 
duration in the public interest. Others deny the 
validity of either of these views and contend 
that copyright can only be adequately under¬ 
stood as in essence the extension of the creator’s 
personality, that is, as an application of the doc¬ 
trine of the right of privacy. On other occasions 
copyright has been spoken of as one of those 
natural rights more popular in a day of earlier 
political debate of which we may today be 
witnessing a revival as we hammer out codes of 
human and civil rights for universal acceptance. 

In the United States, at least, the scope of this 
philosophic copyright discussion is restricted and 
the issue at the same time is clarified by the 
provisions of Article 1, Section 8, of our federal 
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constitution which clearly disclose that, so far as 
the lawmaking powers of our Congress are con¬ 
cerned, both the basis and the objective of our 
statutory copyright is the stimulation of crea¬ 
tion. The exclusive statutory rights of authors 
to their writings may be granted only for such 
limited periods as, in the judgment of Congress, 
will tend to promote the progress of science and 
the useful arts. This language and the philosophy 
behind it were not a passing inspiration of its 
authors. Their roots were deep in the English 
law, beginning with the Act of the 10th of April, 
1710, entitled “An Act for the Encouragement 
of Learning, by Vesting the Copies of Printed 
Books in the Authors or Purchasers of such 
copies, during Times therein mentioned,” known 
as the Statute of Anne. 

Equally revealing is a survey of the copyright 
legislation of the thirteen original states, ten of 
whose copyright enactments between 1783 and 
1786 recited in their preambles or title clauses a 
purpose to encourage or improve learning and 
the progress of civilization and the arts and 
sciences. The enactments of five of the states 
made additional references either to “natural 
equity and justice, honor to their country and 
service to mankind,” as did New York and 
Georgia, or they went beyond this, as did 
Massachusetts, New Hampshire, and Rhode 
Island, in speaking even more specifically of “the 
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natural rights of all men,” coupling this with the 
further statement of “there being no property 
more peculiarly a man’s own than that which 
is produced by the labour of his mind.” North 
Carolina’s preamble said: “Whereas nothing is 
more strictly a man’s own than the fruit of his 
study ...” New Jersey’s act of 1783, entitled 
“An Act for the promotion and encouragement 
of literature,” contented itself with a middle 
position that “learning tends to the embellish¬ 
ment of human nature, the honour of the nation, 
and the general good of mankind” and “it is per¬ 
fectly agreeable to the principles of equity that 
men of learning . . . should have the profits that 
may arise from the sale of works secured to 
them ...” 

Virginia, in the Act of 1785, undertook to 
secure an exclusive property, as did Maryland, 
though the latter also spoke of the “encourage¬ 
ment of learned men.” Connecticut’s goal was 
to encourage learning, presumably creation, and 
also the publication of writings. The objec¬ 
tives of both Georgia and New York were 
restricted to encouraging men “of learning and 
genius to publish their writings.’" Pennsylvania 
and North Carolina refer specifically to encour¬ 
agement of composition, writing, and discoveries. 
Delaware passed no copyright legislation. 

In brief, ten states used language directed 
towards encouragement of learning for the pub- 
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lie benefit coupled with provisions stressing the 
author’s interest; two states dealt only with 
protection of the author. Four states went much 
further and also had specific provisions as to 
adequacy of copies to serve the public and the 
reasonableness of the price, while a fifth state 
dealt only with reasonable price. 

It is thus apparent that the draftsmen of the 
copyright clause of the federal constitution had 
before them more than one philosophic basis for 
the exercise of Congressional authority in this 
field and that the choice made was deliberate. 
This is not to say that the author’s property rights 
were disregarded; on the contrary the very pur¬ 
pose of Section 8 was to confirm and strengthen 
such property right but not as either a natural 
right or an end in itself but as, and only as, the 
recognition of such right furthered the ultimate 
purpose of promoting the progress of science and 
the useful arts. This purpose in turn was subor¬ 
dinated to another even wider purpose, namely, 
“to form a more perfect Union, establish Justice, 
. . . promote the general Welfare, and secure 
the Blessings of Liberty to ourselves and our 
Posterity ...” 

Whatever may be the basis of other national 
systems of copyright, in the United States the 
test both of the scope of legislative power and 
its application to any particular domestic situa¬ 
tion is clearly that of the public interest. No- 
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where has this been better stated than in the 
report of the House Committee recommending 
the adoption of the last extensive revision of 
our copyright law in 1909. The Committee said: 

“The enactment of copyright legislation by 
Congress under the terms of the Constitution 
is not based upon any natural right that the 
author has in his writings, for the Supreme 
Court has held that such rights as he has 
are purely statutory rights, but upon the 
ground that the welfare of the public will 
be served and progress of science and use¬ 
ful arts will be promoted by securing to 
authors for limited periods the exclusive 
rights to their writings . . . 

“First, how much will the legislation stimu¬ 
late the producer and so benefit the public; 
and second, how much will the monopoly 
granted be detrimental to the public? The 
granting of such exclusive rights, under 
the proper terms and conditions, confers 
a benefit upon the public that outweighs 
the evils of the temporary monopoly.” 

In international affairs copyright may also be 
dealt with under the treaty power of our federal 
constitution where wider objectives than those 
of Article 1, Section 8 may appropriately be 
sought. The ultimate synthesis and the final test, 
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however, will be the same; namely, is the general 
welfare served? In no case should there be doubt 
in the minds of officially designated representa¬ 
tives of this country in attendance upon inter¬ 
national copyright conferences or as participants 
in negotiations looking towards copyright con¬ 
vention, treaty, or executive agreement that no 
proposal is to be disposed of in the light of a 
narrower interest or concept but only as it meets 
die test of the public interest as a whole. Much 
misunderstanding on the part of undoubtedly 
sincere proponents of the interests of authors and 
their societies would no doubt have been avoided 
by a clearer recognition of the foregoing prin¬ 
ciples as basic to the United States constitutional 
system and this country’s copyright law. 

For example, in discussions with respect to 
one of the simpler and more definite issues of 
copyright, namely, duration, some participants 
start with the assumption that any rule which 
extends the period of protection necessarily 
represents progress. Given this premise, it is 
difficult to find a logical stopping point short 
of the Portuguese contention, or that of sponsors 
of certain recent French legislative proposals, 
that perpetual copyright represents the ideal. But 
the underlying assumption here is that the pur¬ 
pose of copyright is to give, or perhaps it would 
be claimed, to restore, to authors an unrestricted 
property right. This might be the ultimate public 
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interest were there not other interests to be 
weighed. How long a period of protection is 
needed to call forth the maximum of creative 
effort? After what lapse of time does it become 
practically difficult for those wishing to repub¬ 
lish works in whole or in part to locate the owners 
and secure permission for such use? Does the 
public interest differ in these respects as to dif¬ 
ferent types of works — fiction, music, photo¬ 
graphs, scientific works? A single simple standard 
such as fifty years has the virtue of uniformity 
which perhaps is itself in the public interest, but 
that this may be overridden by other con¬ 
siderations has been conceded even in the delib¬ 
erations of the Berne Union conferences where 
variation in the period of copyright has been 
continued for photographic and other types of 
works. 

Similar considerations have validity in our 
dealings with the related problems of the best 
starting point for the copyright term and of re¬ 
newal rights. One may ask whether a single 
fixed term of years commencing with the death 
of the author has not tended to gain acceptance 
as much from its lengthening of the copyright’s 
duration as from careful analysis of all practical 
and policy considerations. It would seem that in 
most instances a term starting from publication 
which should normally occur during the life of 
the author was at least as closely related to 
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achievement of the social objective of stimulating 
creation as one starting with the death of the 
creator. As the enactments of several of our 
original States indicated, inducement to publish 
is of hardly less significance from the viewpoint 
of the public interest than encouragement to 
original creation, and legislation emphasizing 
that publication is the act of primary significance 
rests on a sound tradition. 

However, having urged the social significance 
of publication, I suggest consideration be also 
given to the practical advantages of a rule which 
will finally terminate the possibility of authors’ 
rights at some ascertainable date irrespective of 
publication. While the matter will be referred to 
again in our discussion of fair use, it may not be 
inappropriate here to indicate that although, at 
common law, an unpublished work may have 
perpetual protection, there are both policy and 
operating advantages to be expected from a 
different rule. Many scholars and librarians 
charged with the custody of manuscript materials 
will be quick to recognize this fact. Such an 
innovation might produce constitutional objec¬ 
tions, though these would appear to have firmer 
basis in custom than in any substantive merit. 
Nothing in Article 1, Section 8, would seem to 
restrict the power of Congress to start or stop 
the duration of copyright at whatever point in 
the exercise of its reasonable judgment and 
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discretion is most conducive to promotion of 
the useful arts and the public interest. The use 
by scholars of manuscript material of great his¬ 
torical and social significance years after the 
death of its author other than at peril of settle¬ 
ment with unknown and unascertainable claim¬ 
ants of remote consanguinity or tenuous pro¬ 
prietorship would seem a matter to which the 
ingenuity of counsel should be capable of bet¬ 
ter answer than has yet been given. 

Whether for all purposes the death of the 
author is the best fixed point upon which to base 
both the starting, and consequently the end, of 
the copyright period will bear further examina¬ 
tion. Dates of death are not always readily 
ascertainable. However, after reading recent 
discourses by high authority as to the applica¬ 
tion of terms defined in Section 26 of Title 17, 
United States Code with respect to “date of 
publication” as well as in Article 4, para¬ 
graph 4, of the convention recently signed at 
Brussels respecting “published works” and copies 
in a “Quantite suffisante a la disposition du pu¬ 
blic” death may appear to offer the easier solu¬ 
tion. 

But the question may not be merely one of date 
of death, but of which author died. In the modem 
world production of copyrightable as well as 
other works is ever more a matter of co-operative 
activity, of teamwork. Literary and artistic crea- 
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tions of the greatest significance, particularly 
some which most effectively bridge language 
barriers between peoples — motion pictures and 
other photographic materials, sound recordings, 
televised works — are seldom the creations of 
a single person. The same is increasingly true 
of much assembling of news and other periodical, 
informative, and scientific writing which bears, 
or should properly bear, no single author’s name. 
In the case of corporate authors, a substitute rule 
to one based on the life of the creator must also 
be found. These problems may not be lightly 
brushed aside, but should lead to further study 
in the light of modem conditions and reap¬ 
praisal of conclusions once widely accepted. 

A similar approach is appropriate to discus¬ 
sions of renewals of copyrights. A superficial 
glance at this problem might lead to the hasty 
assumption that a short first term of copyright 
with a right to renew does no more than intro¬ 
duce an unnecessary additional complexity into 
an already intricate subject. But if, as our actual 
experience with a copyright renewal system in¬ 
dicates, only approximately eleven per cent of 
original copyrights are renewed, this would seem 
pertinent evidence that the longer full term is 
a small inducement either to original creation or 
publication. Thus the longer term only post¬ 
pones the attainment of that desirable state, free 
from all restrictions, licenses, title searches, and 
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cataloguing of further copyright facts, when the 
work is at rest in the public domain. Copyright 
having performed its creative mission, publica¬ 
tion also being achieved, the earliest possible 
release of the work to the free market of ideas 
would seem also most clearly the ultimate in¬ 
terest of the public. To achieve this result the 
renewal device would appear to have a parallel 
value in the case of copyrights to that of patents. 

But it has on occasion been contended that a 
different principle comes into play with copy¬ 
rights than is the accepted rule for invention, 
namely, that whereas the latter involves the 
protection of an idea or the application of an 
idea for a limited duration, copyright deals only 
with the forms in which the idea is clothed; that 
since the idea itself is always free of the monop¬ 
oly, the public is less vitally interested in the du¬ 
ration of the restraint on the forms in which a 
particular author has clothed his idea than it is in 
the case of patents. Indeed, this line of thought 
no doubt plays an important part in the justifica¬ 
tion of the author’s claim to perpetual copy¬ 
right under the name of “droit de suite” or the 
“moral right.” Whether a doctrine which is in 
effect an unlimited restraint on the author’s own 
right of alienation may not be commercially dis¬ 
advantageous to the seller, the question may here 
be raised whether the current tendency in copy¬ 
right is to maintain this asserted historical dis- 
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tinction between the form and the substance. 
At least may there not be some inconsistency on 
the part of those legal philosophers and statutory 
draftsmen who at the same time that they use 
this distinction to justify a perpetual property 
right undertake to extend the protection of an 
original work into no-matter-what new adapta¬ 
tion, translation, or other garb it may be trans¬ 
formed? Even to more seasoned motion pic¬ 
ture goers than I, the resemblance between the 
feature play and the book is, I am led to believe, 
not always apparent. But motion picture pro¬ 
ducers are no more inclined, I am told, to chal¬ 
lenge the paternity and legal lineages of such 
acquisitions than are authors and publishers. 
Since the creative reality is no doubt less the 
form of the moment than the idea behind these 
forms, one need have no criticism of this ten¬ 
dency, this nose for following the copyright 
trail across such varying terrains. But the price 
which the author and his assigns may not un¬ 
reasonably be asked to pay for full protection 
in whatever varied forms the work appears is 
that, after a limited period, both the essential idea 
and all its transformations are the property of 
the public free and unrestricted. 

One other possible consequence of the ac¬ 
ceptance of the renewal principle may be worth 
further brief consideration.The device can readily 
be used to accomplish a separation of the orig- 
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inal term from control of the right to renew 
and any legal interest in the renewed term. 
Solicitude lest the author be taken advantage of 
before he realize the true value of his creation 
has been a constant theme in the evolution 
of copyright. One may question whether making 
the author a ward of the law and depriving him 
of full freedom of contract is the most promising 
modem approach to this problem, which has 
no doubt often been a real one. Inalienable 
homestead and dower rights for wives, reserva¬ 
tions for Indians, are not as popular as they 
once were as protections for the weak and 
equalizers of bargaining position. The more mod¬ 
em approach is to look for strength in union, 
in competent representation, in education and 
use of sound forms of contracts and licenses. 
Given essential societies representative of authors’ 
interests, strong and well led, one may best ask 
their counsel and officers whether a statutory 
prohibition of the assignment of the inchoate 
right to renew irrespective of the survivorship 
of the author would on balance be to the ad¬ 
vantage or the disadvantage of the author. I 
suspect that the response at least in this country 
at this time would be the same as it seems to be 
with respect to the “droit de suite” and the “droit 
moral,” that the cure is worse than the disease, 
that at one and the same time a man cannot 
both have the right fully to dispose of his prop- 
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erty and also reserve some interest in that prop¬ 
erty. We must face the issue whether we believe 
in a free economy or how far and on what con¬ 
ditions we would regulate our freedom. 

This is the heart of the problem of the 
authors’ societies. I have already suggested how 
essential their functions are to the representation 
and protection of the individual author, com¬ 
poser, or artist. This is, of course, particularly 
true with respect to checking the use of music 
and other works when performed and seeing that 
the original creator receives his fair share of the 
proceeds. The occasions for such representation 
go far beyond those of mere collection agencies 
and include legislative representation, collective 
bargaining, and counsel of many sorts. Whether 
or not the product of the labor of men’s minds is 
more or less a commodity than that of his hands, 
the need of the individual to associate with his 
fellows to equalize his strength with that of 
already powerful organizations engaged in the 
distribution of his creations should no longer be 
open to argument. Relations between industries 
may be as significant as within a single in¬ 
dustry, and the structure and appropriate mem¬ 
bership of each bargaining agency may be mat¬ 
ters of more than passing concern. If authors’ 
societies perform, as I believe they do, an es¬ 
sential part in the modem functioning of a copy¬ 
right system, we should be as familiar with 
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their organization and operations as we are with 
the paragraphs of our substantive statute. With¬ 
out expressing an opinion on the lower court’s 
decisions in the recent ASCAP cases, I suggest 
that study of the problems raised by them 
will be rewarding. No one concerned with reality 
rather than form can avoid reflections as to the 
significance of the sharing by authors of their 
voting power and revenues with important groups 
of publishers associated in turn with leading 
producers and distributors; and how these ar¬ 
rangements may or may not be related to the 
interesting circumstance that proposals for a 
new basis of performance payments by motion 
picture exhibitors, not necessarily in themselves 
inequitable or out of line with payments of the 
radio industry, precipitated litigation whose final 
consequences cannot yet be seen or appraised. 

This much at least would seem clear: the 
state which granted the original copyright priv¬ 
ileges upon which the whole structure ultimately 
rests has an interest in knowing the facts and 
seeing that the powers it has granted are not 
abused. In the Canadian as in the recent Mexican 
copyright law the organization and operation of 
the authors’ societies are an integral part of the 
statute. Provision is made for public accounting 
for funds and public participation and review 
of royalty schedules. The condition of the 
exercise of monopoly powers here as in the case 
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of the grant of the copyright itself is recogni¬ 
tion of the paramount public interest. 

In dealing with these debatable problems as 
with the three simpler issues first discussed, 
namely, copyright duration, the best starting 
point for the period of protection, and the justifi¬ 
cation and application of the renewal principle, it 
will be seen that even when applied to the do¬ 
mestic affairs of one country the assembling of 
the facts, the analysis of the probable conse¬ 
quences of different procedures, and the weighing 
of narrower interests in the light of the overrid¬ 
ing public interest is not easy. 

Each of these problems immediately presents 
many additional complications in the interna¬ 
tional field, and copyright can no longer be 
profitably considered on a purely domestic basis, 
important as that may be. Let us turn to issues 
which will inevitably be thought of in their 
international setting — automatic copyright on 
creation as related to the requirements of notice 
and deposit — and see if we can apply our tech¬ 
nique to the warmly debated questions gathered 
around the so-called formalities. 

We may no doubt again safely start with the 
assumption that the simpler a rule, in the absence 
of adequate justification for complexity, the 
better. Copyright on creation without require¬ 
ments as to notice, deposit of works, application 
for registry, affidavit of manufacture, or payment 
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of any fee has the great merit of simplicity. No 
one who has had the ultimate responsibility for 
some years for a copyright operation employing 
approximately 200 persons, the annual examina¬ 
tion of over 200,000 applications, cataloguing 
an equal number of works, shelving or otherwise 
disposing of nearly double this number of de¬ 
posits can help but look with some envy at any 
other system in which none or but part of these 
things is done and ask himself what procedures 
would justify modification or even partial release 
from the daily treadmill. Other national systems 
appear to operate without so much paraphernalia 
and to be largely unaware of the advantages they 
are missing. What are the justifications for the 
United States system in these respects? 

First as to the statutory requirement of notice 
of copyright to be placed in a specific location on 
each work. This requires some care and atten¬ 
tion to detail on the part of the author or pub¬ 
lisher, as well as examination on the part of the 
Copyright Office. What value does the public 
receive in return? 

The year-date of publication supplied by the 
notice is a simple and definite way of determin¬ 
ing the starting point of the term of copyright 
and the date after which the work falls into 
the public domain. There are obvious advantages 
in having such data within the work itself with¬ 
out the need of conducting investigation or cor- 
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respondence elsewhere. Most important, absence 
of the notice means that the work is in the public 
domain. Uncertainty as to renewals complicates 
the picture — and is a factor to be weighed in 
any study of that problem, but the publication 
date sets at least a maximum period of restric¬ 
tive rights and greatly facilitates searches for 
renewals in official records. 

The name of the proprietor in the notice also 
affords at least a definite beginning point for trac¬ 
ing and locating the owner of the copyright at 
any subsequent time. Recent exchange of views 
between the U. S. Register of Copyrights, the 
Associate Register, and copyright specialists in 
a number of western European countries which 
have long prided themselves on freedom from 
formalities indicates increasing recognition of the 
practical advantages of minimum requirements 
facilitating the identification and location of the 
owner of the work whose permission must be 
secured to copy or adapt the work to new forms. 
Such further uses may not only be to the general 
public benefit but of possible substantial financial 
return to the author and proprietor. Most pub¬ 
lished works, of course, contain an identifying 
imprint of some sort, but these are frequently 
not particularly helpful or are even misleading 
to those seeking to trace exact legal rights. In the 
development of a new uniform law for recom¬ 
mended adoption in the four Scandinavian 
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countries I understand further thought has been 
given to the need of identifying and locating 
ownership of unpublished works. In our country 
also this situation with especial reference to un¬ 
published books is deserving of review and 
clarification. The Copyright Office is now en¬ 
gaged in a restudy of the long-standing rule that 
unpublished books cannot be accepted for reg¬ 
istration with a view either to promulgation of a 
new and more liberal regulation or, if necessary, 
a possible recommendation for amendment to 
the copyright statute. This much is so far ap¬ 
parent from the interest expressed in the matter 
in diverse quarters — that both the data supplied 
by copyright notices and the availability of 
registration facilities have practical advantages 
to those wishing to protect and market their 
writings. 

It may be contended, however, that these 
facilities should be extended as a privilege, and 
not made a condition of copyright. Many rights 
are said to have been lost as a result of negli¬ 
gence, ignorance, or technical defects in the 
notice or other formality. Some such losses have 
no doubt occurred, but their actual extent as 
compared to benefits to authors from the notice 
is a matter of great uncertainty. This is a sub¬ 
ject where more facts are desirable and an im¬ 
partial and comprehensive study of all aspects 
of the problem is very much to be desired. Pos- 
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sibly the conclusion of such an inquiry would be 
that the substantive benefits of the information 
contained in a notice could be retained with 
some relaxation of the exacting specifications as 
to form and location. If reasonable actual notice 
is our objective, rather than a testing of capacity 
to meet detailed statutory requirements, we 
should have the ability to write a provision 
accomplishing this result while both protecting 
the equities of innocent parties and minimizing 
the likelihood of the permanent loss of authors’ 
rights. More than one of our federal courts has 
recently shown a commendable tendency to look 
at substance rather than form in these re¬ 
spects, and here too the Copyright Office has 
before it a study with a view to assembling 
facts, briefing the law, and submitting recom¬ 
mendations. 

But the real issues between automatic copy¬ 
right and the formalities are not the foregoing 
matters of form, but of fundamental policy; 
namely, “Should or should not a copyright 
proprietor be required to assert his interest in 
and claim to copyright before the grant of the 
right?” Those who consider copyright a prop¬ 
erty arising upon creation will have a short and 
negative answer to this question. In the United 
States, as we have already seen, our constitu¬ 
tional and statutory doctrine starts with a different 
premise. Nevertheless, that doctrine does not 
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foreclose us from urging that Congress revise 
the form in which its authority has hitherto been 
exercised or even, in the light of the experience of 
much of the rest of the world, from reconsidering 
the continued validity of the major premise of the 
American doctrine itself. In my opening remarks, 
I have suggested that the nature of the world 
struggle is one in which not only narrow property 
rights must give way to larger interests, but that 
many national doctrines require review in a larger 
setting, particularly in relation to the experience 
and practices of other nations and peoples. Cer¬ 
tainly a doctrine even hallowed by more than 
one hundred and fifty years of acceptance and 
tradition is not in an age of radio, television and 
Ultrafax so sacrosanct that we should hesitate 
to re-examine it with fresh eyes. 

Putting aside, therefore, all preconceived dog¬ 
mas of property right or existing statutory re¬ 
quirements or lack of such requirements let us 
consider the question we have asked in the light 
of one basic standard of permanent validity; 
namely, what is in the public interest? That 
public interest, we see at once, is not a single 
thing but has diverse facets to each of which 
our problem must be turned and the results 
balanced one against another to determine which 
is best calculated to achieve the widest range of 
most vital interests. An absolute and perpetual 
property right is itself an undoubted and strongly 
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urged interest of an important and numerous 
group. Freedom of the creator not only to claim 
ownership in his physical manuscript, but of the 
form or expression of the ideas therein, and to 
prevent any subsequent reproductions of the 
original or any adaptations thereof irrespective 
of notice or claim of interest has the merit of 
simplicity, universality, and frees the creator or 
his assigns from any burden of affirmative action 
or risk of error or negligence as to the form 
of claim of copyright. 

But the general public has an equally valid 
interest in simplicity, universality, and the largest 
possible freedom from restraint in the realm of 
ideas. Whatever procedures are most likely to 
achieve that maximum freedom would seem as 
a matter of first impression to be desirable, and 
a heavy burden must be assumed by whoso¬ 
ever would place restraints of any sort upon the 
public’s right to use, revise, adapt, or other¬ 
wise transform ideas or any expression of them. 
The struggle for freedom in the world today is 
essentially a struggle for freedom of thought 
and its manifold expressions. No dictatorship is a 
dictatorship except as and to the degree it con¬ 
trols men’s minds. The most penetrating and least 
readily answered criticism of our western world 
is that, beneath the forms of our freedom of 
information and opinion, our remarkable capacity 
for organization and our inventiveness in me- 
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chanical devices for communication and of legal 
and financial institutions have actually changed 
in practice many of the freedoms of which we 
speak in theory. The monopoly granted by the 
state to the author, artist, and composer should 
therefore be carefully restricted to the purposes 
it is intended to serve, namely, the stimulation 
of production and publication for use of the 
public; that the grantee be required at least to 
assert his claim and make request for the priv¬ 
ilege; that he file reasonable identifying forms, 
and deposit copies of the works to be protected. 

Experience of the United States in the con¬ 
duct of its copyright system founded on these 
assumptions has shown that of the total number 
of literary, informational, musical and other 
artistic works created and theoretically subject 
to copyright, in only a small percentage has the 
creator or his assigns been sufficiently interested 
in the privileges of a statutory monopoly to re¬ 
quest it. The percentage varies with different 
classes of works, but books and materials in¬ 
tended primarily for entertainment represent 
probably higher percentages of copyright claims 
than much of the purely informational and 
scientific materials, including materials of the 
social, political, and economic sciences. 

When dealing with copyright as with wider 
library problems we should be fully aware of the 
present range and relative numerical distribu- 
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tion of the raw materials with which those 
problems today deal, and the weight of their im¬ 
pact on the minds of the masses of the world’s 
population. We should not be misled in formulat¬ 
ing policy by giving disproportionate attention 
to certain older forms in which the materials 
were historically garbed. As compared with 
over seven and one-half million separate items 
received in the Library of Congress in the last 
fiscal year for preservation or disposal in some 
appropriate manner, of which a large portion 
were serials, leaflets, photographs and other pic¬ 
torial material, the Copyright Office received less 
than a quarter of a million copyright applica¬ 
tions, of which a third were musical compositions. 

It is not without significance that last sum¬ 
mer’s Brussels revision of the Berne Convention 
retained a policy and provisions with respect to 
materials of the greatest social importance. Ar¬ 
ticle 9, paragraph 2 reads 

“(2) Articles on current economic, politi¬ 
cal or religious topics may be reproduced 
by the press unless the reproduction there¬ 
of is expressly reserved; nevertheless, the 
source must always be clearly indicated. 
The legal consequences of the breach of 
this obligation shall be determined by the 
laws of the Country where protection is 
claimed.’’ 
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This language parallels United States policy 
and requirements. 

Paragraph 3 of the same Article 9 of the Brus¬ 
sels revision reads: 

“(3) The protection of this Convention 
shall not apply to news of the day nor to 
miscellaneous information having the char¬ 
acter of mere items of news.” 

What ancient beliefs in the primary concern 
of copyright with literary traditions and the 
writings of a long passed age may not be revealed 
in that phrase “mere items of news.” Mere 
indeed! 

To restore our perspective we may here pause 
to consider a set of considerations sometimes 
alleged to cut straight across much of the pre¬ 
ceding analysis. These contentions have been 
frequently, and in my judgment often effectively, 
urged in connection with consideration of trans¬ 
lations and in answer to proponents of exceptions 
to the extension of copyright protection to such 
translations into certain Asiatic and other lan¬ 
guages. They center around the concept that in 
many situations a responsible sponsorship and 
proprietary control produces a more authoritative 
edition, a more accurate translation, a better all¬ 
round work than when such ownership is absent. 
Furthermore, it is said that whereas for a few 
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masterpieces and already established works 
availability in the public domain is important, for 
new works as a whole and the great mass of 
marginal titles a marketable property is more of 
a help than hindrance to the public. Works avail¬ 
able to all may be effectively sponsored and 
promoted by none. The situation may not be 
unlike that of a parcel of realty to which clear 
title cannot be given or which is accessible to 
use by the general public and as a consequence 
lies idle and neglected. More than one major 
motion picture producer, I am told, hesitates 
to use any script or other material to which 
at least color of ownership cannot be bought 
and paid for. Finally, it is contended that a 
clear title and a firm property control may not 
only produce better editions, more authoritative 
translations and wider adaptations, but by elim¬ 
inating duplicate typesettings and through the 
economies of large-scale production may reduce 
costs and result in a wider circulation. That 
these arguments have been heard with respect 
to varied forms of monopoly does not establish 
that they are without validity. I submit them to 
complete our picture and again suggest that 
further factual data and impartial analysis may 
be desirable. 

Two other requirements of our law should 
also be looked at in connection with the for¬ 
malities: deposit of one or more copies of the 
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work, and the recording of assignments. Let us 
dispose of the second matter first with the brief 
comment that any provision which facilitates 
search for and definiteness of titles would appear 
as advantageous to owners as to prospective 
users and the public, as well as fully justifying 
the administrative costs involved. Opinion in 
several western European countries seems to be 
awakening to the practical benefits of our ar¬ 
rangements looking towards definiteness of re¬ 
corded titles. 

Deposit of copies of works is a much more 
intricate and controversial topic, and one on 
which a librarian must be careful lest his testi¬ 
mony be discounted as that of an interested 
party. We must be more punctilious in this 
country in distinguishing between deposit re¬ 
quirements as a mere acquisition procedure for 
national libraries or other public institutions and 
deposit as a condition of copyright than in 
countries which have adopted the first device 
but do not make it a condition of or even index 
it under copyright. We must also be fully aware 
that a deposit arrangement which has proved 
entirely practical and desirable in the domestic 
arrangements of a single country may have en¬ 
tirely different significance and develop unwork¬ 
able complications when applied on a world scale. 

Let us first glance back to 1780 and consider 
die probable situation of copyright in this 
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country, as well as of our present American pub¬ 
lishing, motion picture, music and art distribut¬ 
ing industries, had each of the states continued 
with its individual legislative program and had 
we now forty-eight copyright offices — as we 
have forty-eight automobile registry offices — 
with full complements of personnel in each and 
all engaged in copyright examinations and regis¬ 
trations for appropriate fees. It might be argu¬ 
able that, while at first this would seem an 
expensive and complicated set-up, there would 
be compensations in diversity and the oppor¬ 
tunity for experimentation and comparison. Also 
that the deposit of one or more copies of every 
copyrighted work in a leading state or univer¬ 
sity library would have done much to build 
up a series of strong local libraries in areas where 
they are much needed and that this alone would 
have been worth more than the cost either to 
publishers or the supervising and receiving in¬ 
stitutions. Whether anyone would urge that these 
values would have offset the expense of the 
duplications of formal requirements, made a con¬ 
dition of grant of protection in each of the states, 
seems even more doubtful. 

It is also of some interest to speculate as to 
what the effect would have been upon the evolu¬ 
tion of our national mental climate had every 
book and periodical publisher known that no 
work would be protected in the other 47 states 


34 



unless published simultaneously and subject to 
separate registration in each. Possibly New York 
would not have become the publishing and in¬ 
tellectual center it is today, with its unifying 
influence upon our national thinking and action; 
a Texan might ask himself whether other rival 
publishing centers might not have developed 
to a larger degree than they have, and whether 
advantage or disadvantage would have come 
from that circumstance. 

Had we had no national registration and 
deposit requirements since 1870, the Library of 
Congress would be no doubt a very different 
institution than you see it today. Some of our 
divisions, such as that of photoduplication, would 
hardly have grown and be able to operate as 
they now do in prompt reliance on the statutory 
requirement of notice for conclusive evidence 
that a work is in the public domain. Or should 
I rather say that we would long since have been 
obliged to face more squarely than we have done 
the extent to which works still under copy¬ 
right may be reproduced in single copies for 
scholarly use without the obligation of securing 
the consent of the copyright owner in each case. 
Here, too, we have been engaged in some recent 
explorations with a view to assembling the facts, 
weighing the interests, consulting with repre¬ 
sentatives of various classes of materials such 
as the periodical publishers, book publishers and 
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others to secure their advice so that together we 
may perhaps push out the limits of the fair use 
doctrine to certain reasonable lengths. The rami¬ 
fications of this problem and the varied interests 
concerned are greater than one might anticipate 
who has not reviewed the actual inquiries and 
undertaken to apply a policy or set of policies 
reconciling these interests. To mention a basic 
dichotomy, we have on the one hand the desires 
of scholars to secure access to materials in a 
convenient form and of libraries to satisfy that 
desire by use of modem reproducing processes 
with a minimum of red tape or shipment of 
entire works; on the other we have the increas¬ 
ing difficulty of many of those same scholars to 
find publishers for the products of their research 
in competition with more profitable large edi¬ 
tions and the desire of libraries to do nothing 
which might still further restrict the already 
limited market for such important intellectual 
creations. Our final answers must depend on an 
assembling of all the parts of the picture and a 
balancing of the interests, possibly on an experi¬ 
mental basis until we see how any particular 
solution works in practice and is received by the 
groups affected. 

But this is a digression from our consideration 
of the deposit problem, albeit one of such in¬ 
terest to librarians that it is not easy to limit our 
mention of it here to these brief references. Let 
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us turn from our domestic depository require¬ 
ments and look at today’s international scene 
with these questions in mind: would a require¬ 
ment of deposit of copyrighted works seeking 
protection in each of some seventy-five nations 
of the world in the national library or other 
public institution in each such nation be an 
effective means of promoting world understand¬ 
ing and exchange and freedom of information, or 
would it be a complicating barrier to communi¬ 
cation between peoples? Let us not forget that 
when we are here speaking of copyright works 
we are considering not merely or even primarily 
books, but also art and pictorial works, periodi¬ 
cals, motion pictures, and much other modem 
library material. What would tend to be the 
effect of acceptance of the further principle that 
works not bearing notice of copyright claim and 
not deposited in each country could be freely 
dealt with as in the public domain in that 
country? Merely to state the proposal would to 
many be sufficient to dispose of it. But would the 
reaction of these minds be the same to the sug¬ 
gestion of relating the proposal, not to deposit 
in each of seventy-five countries, but on the 
model of our own federal law to a single world 
depository and registry? Would this tend to an 
urgently needed intellectually unifying force in 
the world? Or would regional centers, perhaps 
one in each of the five great regions of the 
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world, be more valuable and more practical than 
a single center while at the same time avoiding 
the complications and disadvantages of registry 
and deposit in each nation? While I do not urge 
that the situation of the forty-eight states is 
exactly analogous to the world situation, the 
comparison may throw light on today’s problem. 

As wars begin in the minds of men, so also 
must peace and new viewpoints. To ask these 
questions is to make clear, I think, that we are 
as yet ready to answer few of them, but it is 
also to reveal that here is a fertile field for that 
same exploration and courageous innovation 
both in fundamental thinking and in social con¬ 
trivance which characterized the framers of our 
Constitution and the authors of our first copy¬ 
right laws. Only when the social scientists show 
the same resource and audacity as our physical 
scientists will the mechanical inventions which 
have both transformed and threaten to destroy 
human life be brought under social control. 

The founders of the Beme Union performed 
a great historic task not only in simplifying and 
co-ordinating the technical requirements for the 
better protection of the authors of many nations, 
but the successive modifications of the first con¬ 
vention set an example of one of, if not the most, 
advanced instances of international lawmaking. 
The Brussels Conference last summer gave 
clearer recognition than ever before to the 


38 



principle that the new Convention when ratified 
will itself on many points enact substantive in¬ 
ternational law rather than be merely an instru¬ 
ment for harmonizing diverse national laws or 
recommendations so as to provide new standards 
of domestic legislation. The very atmosphere 
of the Brussels Conference under the experienced 
and tolerant leadership of its Belgian hosts illus¬ 
trated the capacity of men of the mind and the 
spirit for overcoming barriers in the realms of the 
intellect and the arts which as yet prove less 
easily surmountable on economic and political 
fronts. Representatives of nations within both the 
western and non-western worlds met and debated 
over several weeks with full vigor but good spirit 
technical issues and high policy, and despite re¬ 
quirements of unanimity for all final actions and 
equal voting power irrespective of how large or 
small the nation, a new instrument was ham¬ 
mered out for signature and ultimate ratification. 
Entirely apart from our views as observers of the 
wisdom of the direction taken by some substan¬ 
tive changes in the new document, on which I 
mean to imply no official or unofficial comment 
here, the foregoing was no minor accomplish¬ 
ment nor one for which we need withhold our 
warmest praise. 

Looking at Berne with such perspective as the 
breadth of the Atlantic may give, and conceding 
some normal prejudice for systems and principles 
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which are familiar and for practical arrangements 
which tested by results have worked well, one 
may be permitted some general reflections on 
basic questions and possibilities for future de¬ 
velopment. Should an international copyright 
convention be looked upon essentially as a docu¬ 
ment for the protection and extension of authors’ 
property rights, a legal device for smoothing out 
technical rough spots in connection particularly 
with the application of new inventions and the 
contractual and associational arrangements sur¬ 
rounding their use in the production and dis¬ 
semination of intellectual creations? These mat¬ 
ters are important, indeed very important, and 
their harmonious adjustment with technical ac¬ 
curacy would be an international accomplish¬ 
ment of far-reaching effect. The expert advice, 
critical comment and constructive help of both 
the leaders of the societies who are the suc¬ 
cessors and trustees of a high tradition and of 
the technical experts of new sciences and new 
industries will be essential. But we suggest that 
the ultimate judgments should properly be made 
by neither. International copyright is more than 
a set of legal and scientific technicalities to be 
adjusted to the service of individual property 
rights. Copyright is a social instrument with 
larger purpose and greater potentialities, the 
realization of which will be possible only when 
they are clearly defined and accepted as basic 
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in the testing of each specific statutory and 
treaty provision. 

As we believe domestic copyright to be a 
privilege granted by each state for the further¬ 
ance of the national welfare, so international 
copyright may be a powerful force to further the 
interests of the developing international com¬ 
munity. This vision must not only be clearly seen 
but the men into whose hands we place its at¬ 
tainment must have given no hostages to a 
narrower purpose. We must also grant authority 
and resources equal to the responsibility. The 
Bureau in Switzerland has performed valuable 
work in preparing for the recent and earlier in¬ 
ternational conferences, and by editing the prin¬ 
cipal international copyright publication has 
acted as a clearing house of world information. 
Beyond this, however, the Berne office in the 
ten-or-more year intervals between conferences 
has been given little opportunity either to further 
the development of international copyright or 
deal with the actual intellectual materials which 
are the subject of copyright. It is interesting 
in this connection that of something less than 
a score of personnel constituting the Director’s 
staff in the Berne Bureau, the services of all 
but the few people concerned with editing the 
Droit d’Auteur and general copyright corre¬ 
spondence, are engaged in operations of the 
trade-mark register under the industrial property 
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convention. Beme is, of course, the oldest inter¬ 
national copyright office, and despite the limita¬ 
tions which have been placed on its authority and 
copyright operations, with a record of solid ac¬ 
complishment neither to be ignored in viewing 
the past nor overlooked as a great and invalu¬ 
able resource in building for the future. 

At the UNESCO Office in Paris a new in¬ 
ternational copyright effort is about a year old. 
Starting here with a clean slate, our country 
has given the project its support, as have other 
UNESCO members whether or not signatories 
of Beme Conventions, influenced no doubt by 
the hope that this may lead towards a truly uni¬ 
versal copyright convention and program in 
which all nations including the United States 
will join. This need not necessarily involve any 
abandonment or withdrawal from existing con¬ 
ventions or bilateral or regional arrangements 
not inconsistent with a new world-wide system. 

It is too early to say more about the UNESCO 
copyright project than that it has a great oppor¬ 
tunity and a great responsibility. Its success or 
failure will depend on the competence of its 
directing staff, the basic viewpoints with which 
it approaches its tasks, and the co-operation of 
all persons concerned with and affected by copy¬ 
right everywhere. 

The Inter-American Convention on the Rights 
of the Author in Literary, Scientific and Artistic 
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Works was negotiated at the conference held in 
Washington in June, 1946, and signed at that 
time by representatives of twenty-two American 
republics. Ratifications have been deposited in 
the Pan-American Union by five nations: Bolivia, 
Dominican Republic, Ecuador, Honduras, and 
Mexico; a sixth, Brazil, is reported as also having 
ratified but not deposited. The Convention has 
been submitted by the President to the Senate 
which has not yet acted on the matter. 

To those who originally negotiated this Con¬ 
vention and later urged ratification by our 
country, the benefits of such action seemed to 
outweigh the disadvantages. If adhered to by 
all the American Republics, the Convention 
would have afforded a single modernized copy¬ 
right treaty in place of numerous bilateral ar¬ 
rangements and older conventions to none of 
which are all the American states parties. The 
Convention also appeared likely to facilitate ad¬ 
justment of copyright relations between the 
countries of the Western Hemisphere and the 
Berne Union, of which only one of our Latin 
neighbors, Brazil, is a participant. 

In addition to assisting Latin American authors 
and distributors in securing protection for their 
works in this country, the Convention appeared 
to offer substantial advantages to our own 
citizens in avoiding the need of compliance with 
varying local deposit and withdrawal require- 
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ments. Better protection of unpublished works, 
in states whose legal systems do not rest on the 
common law, and of titles to works seemed ad¬ 
vantageous. The coin-operated machine excep¬ 
tion, the manufacturing clause, the compulsory 
license for records and profit limitations on public 
performance would be eliminated at least among 
the American states. Compromises on the moral 
rights doctrine and retroactive withdrawal from 
the public domain of works once in it seemed 
a price such as every nation must reasonably 
expect to pay for sharing in a wider circle of 
association. 

In the past two-and-one-half years, the pos¬ 
sible effects of the Convention on United States 
interests and our domestic copyright system have 
been the subject of vigorous and enlightening 
discussion. Criticisms of the treaty as setting up 
a dual system of copyright under which na¬ 
tionals of other states would be granted privileges 
not granted to, and released from obligations 
required of, our own citizens, have been urged 
by important groups and before such bodies as 
the American Bar Association. It has been par¬ 
ticularly stressed that the elimination of the re¬ 
quirements of notice with respect to certain 
foreign works would mean that hereafter absence 
of notice was not conclusive evidence that 
such works are in the public domain, and would 
thus undermine a vital part of our domestic 
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copyright policy and system. Similar conten¬ 
tions have been urged with respect to the elimi¬ 
nation of requirements of application and de¬ 
posit as affecting the values of our registers as 
the best means for tracing legal titles and deter¬ 
mining exact proprietorship. In view of the re¬ 
visions adopted at Brussels last summer the net 
advantages of adherence to the Berne system 
are believed by many experts to be more doubt¬ 
ful than before. 

In view of these developments and the new 
UNESCO studies and proposals looking towards 
the preparation of a universal convention, it has 
seemed in many quarters desirable to postpone 
for at least the present further consideration of 
ratification of the Washington Convention and 
to reconsider on a world basis decisions previ¬ 
ously reached in hemispheric terms. I share this 
opinion but do not express now a final view 
as to what may ultimately be the wisest course 
to follow with respect to the Washington Con¬ 
vention. 

The United States is giving financial and 
other support to the UNESCO project. That sup¬ 
port might be more impressive to others and less 
embarrassing to ourselves if, without waiting for 
the gathering of factual data and the preliminary 
drafting of model World conventions, we were 
at once to take steps to put our own house in 
order with respect to certain matters hard to 
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justify either to ourselves or certain neighbors 
in the international community. 

I refer to the manufacturing clause as it 
penalizes our English-speaking cousins, the coin- 
operated machine or juke-box exemption to our 
performing rights law which rightly seems pre¬ 
judicial and unwarranted particularly to our 
neighbors in the Hispanic world, and to the at 
least temporary difficulties of many peoples to 
secure dollars to pay our present registration fees. 
To each of these practical problems I would 
propose practical remedies — and I would not 
delay their adoption because of hoped-for re¬ 
forms and developments of a more fundamental 
character in wider fields. 

With the new position of the United States 
as a world power and with its printing and pub¬ 
lishing industries long outgrown the need of 
protection as infant industries, with exports 
generally more important than imports, I should 
personally prefer to see the manufacturing clause 
corrected by simple and total elimination from 
our statute. In exchange I would give the print¬ 
ing and publishing trades such protection under 
a revised tariff clause on importation of printed 
materials as the economics of the situation war¬ 
rant. I would hope for co-operation of all in¬ 
terests on such a program. Failing that, I would 
at least expect to secure support for a revision 
of Section 16 of Title 17, U. S. C. which would 
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permit the importation of editions of works in 
English up to the number of 2,000 to test our 
market, to give our citizens the benefit of access 
to English scientific and scholarly works, and 
to revise and clarify that language of the present 
law which may penalize failure to manufacture 
within the ad interim period with loss of all 
copyright as well as merely constituting a restric¬ 
tion on importations. 

With respect to the juke-box exemption, I 
consider it an accident and an anomaly. I have 
already gone on record for its repeal. 

With respect to the difficulty of securing dol¬ 
lar exchange, this has become since the war an 
increasingly urgent source of anxiety both to us 
and our overseas friends and one which may lead 
to more irritations and possible retaliation than 
any other. Access through the side door to 
the benefits of Beme Union membership may 
be something that can be viewed tolerantly 
while we work on the larger problems of recon¬ 
ciliation of our system and a universal conven¬ 
tion — provided we in turn make our rich market 
available to the foreign author and composer 
and the publisher and distributor of his works. 
But if we handicap him from securing access 
to the advantages of our registration system — 
which despite theoretical criticisms are sought 
for in actuality — the need for action will be¬ 
come pressing. A four-dollar registration fee to- 
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day in francs or lire is no small sum and due to 
currency restrictions in many countries may be 
totally unavailable for payment in this country. 
At the present time our law requires the deposit 
of only one copy of the foreign work. I sug¬ 
gest we consider an amendment permitting the 
deposit of a second copy of a work, together 
perhaps with such copy of a catalogue card 
as may be prescribed by current regulation, in 
lieu of payment by a foreign applicant of the 
registration fee. This provision would be op¬ 
tional. Not only would it relieve an acute situa¬ 
tion so far as many applicants are concerned, 
but it would facilitate our own domestic opera¬ 
tions in many instances where second copies of 
foreign works are needed for inter-library loan 
purposes and where acquisition and catalogue 
costs frequently exceed the revenue from a 
foreign registration fee — were it in fact re¬ 
ceived, which today it is not in most cases. 

Since the international aspects of these prob¬ 
lems are of pressing current importance, it has 
been suggested that we deal with them through 
the treaty-making power rather than by amend¬ 
ment of our domestic law. However, although 
the manufacturing clause is of principal con¬ 
cern to the English-speaking nations and could 
so far as the United Kingdom is concerned 
be modified by a bilateral treaty, to reach a 
uniform and equitable result, it seems to me 
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that similar separate treaties should also be 
negotiated and ratified with all nations con¬ 
cerned with the publication of works in English. 
Such nations include Ireland, Canada, Australia, 
New Zealand, South Africa and possibly also 
India, Pakistan, Egypt, the Netherlands and 
other countries which, while not themselves pre¬ 
dominantly English-speaking, nevertheless have 
active interests in the manufacture and distribu¬ 
tion of works in our language. The problem con¬ 
fronting us here does not arise out of any exist¬ 
ing treaty but exclusively as a result of Sec¬ 
tion 16 of our copyright statute. Is not therefore 
the simpler and more direct approach to repeal or 
modify its provisions? Furthermore, since it was 
enacted by both houses of Congress and is of 
concern to important domestic interests, should 
not the House of Representatives as well as the 
Senate be afforded opportunity to consider and 
act on proposals for revision of the policy it 
expresses? Let us ponder this before giving a 
final answer. 

This raises the question of the appropriate 
respective spheres for domestic and international 
action. If one finds the international interest 
sufficient to override domestic considerations he 
should be particularly alert that preference not 
be given for dealing with a matter by treaty or 
convention merely because a two-thirds vote of 
the Senate in an international setting seems 
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sometimes to be more easily attainable than 
majority approval of both houses. 

With respect to the manufacturing clause its 
international would seem at least as significant as 
its domestic aspects and if the complications of 
negotiating numerous bilateral treaties are ex¬ 
cessive, we may still effectively deal with the 
matter under the treaty power in a single conven¬ 
tion. This may in fact be one of the consequences 
of ratification of the Havana Charter for an 
International Trade Organization. But we can 
leave further discussion of that possibility to the 
legal opinions which will be submitted and de¬ 
bates yet to occur in connection with that charter. 

When we come to draft a new world conven¬ 
tion, it has been suggested that universal adher¬ 
ence will be most likely to occur if at the start 
we limit ourselves to but two basic principles: 
first the right of participation by any country 
with a domestic copyright law containing rea¬ 
sonable minimum standards, and second, a 
guarantee of equal treatment with each partici¬ 
pating country to its citizens and the nationals 
of all other adhering countries. These are, in¬ 
deed, the fundamentals of our own historic copy¬ 
right policy in the foreign field. Their applica¬ 
tion through bilateral treaties and proclamations 
has sometimes progressed slowly, but the results 
have not been insignificant. They have rested 
essentially on recognition both of the values 
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of reciprocity in international relations and 
preserving a similar appropriate area for local 
autonomy and experimentation in domestic 
affairs to that so wisely expressed in our federal 
political system. In embarking upon the neces¬ 
sary and far more complicated formulations of 
multipartite treaties and world lawmaking, from 
which we must not shrink, but which will neces¬ 
sarily involve us in as yet untested political prob¬ 
lems concerning the rights and equalities of na¬ 
tions, it may be that such a minimum program 
will prove to be most worthy of serious con¬ 
sideration. While doubdess not affording ulti¬ 
mate solution to every copyright problem and 
immediate satisfaction to every interest, this pro¬ 
gram may nevertheless offer the most promising 
prospect for universal acceptance and practical 
results. 
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